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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1. A request for continued examination under 37 CFR 1.114, including the fee set forth 
in 37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 
1.17(e) has been timely paid, the finality of the previous Office action has been withdrawn 
pursuant to 37 CFR 1.114. Applicant's submission filed on 12/10/07 has been entered. 

2. Claims 1-9 are pending in this application and presented for examination. 

Response to Arguments 

3. Applicants arguments, see page 6, filed 12/10/07, with respect to the 35 U.S.C. 1 12, 
first paragraph rejections of claims 1-9 have been fully considered and are persuasive. The 35 
U.S.C. 112, first paragraph rejections of claims 1-9 have been withdrawn. 

4. Applicant's arguments filed 12/10/07 have been fully considered but they are not 
persuasive. 
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5. Applicant argues Lutz is silent on receiving a user request specifying path 
information. Examiner does not rely upon Lutz alone for this limitation. Applicant is 
directed to the 103(a) rejection below for the combination of Lutz and Garg. In response to 
applicant's arguments against the references individually, one cannot show nonobviousness 
by attacking references individually where the rejections are based on combinations of 
references. See In re Keller, 642 F.2d 413, 208 USPQ871 (CCPA 1981); In re Merck & Co., 
800 F.2d 1091, 231 USPQ375 (Fed. Cir. 1986). 

6. Applicant argues claim 1 requires that the measurement device selecting means select 
a measurement device (analyzer), not the user. The examiner respectfully disagrees. As was 
shown in the 35 U.S.C. 112, first paragraph rejection of the Office action mailed on 7/13/07, 
the selection is not absent user input. Therefore, the prior art disclosing a user selecting an 
analyzer through the means of the system, reads on the claim language of the instant 
application. 

7. Applicant argues Garg is silent on the path information included between two 
terminals being received from a user. The examiner does not rely on Garg alone for this 
limitation. Applicant is directed to the 103(a) rejection below for the combination of Lutz 
and Garg. In response to applicant's arguments against the references individually, one 
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cannot show nonobviousness by attacking references individually where the rejections are 
based on combinations of references. See In re Keller, 642 F.2d 413, 208 USPQ871 (CCPA 
1981); In re Merck & Co., 800 F.2d 1091, 231 USPQ375 (Fed. Cir. 1986). 

8. Applicant argues that Garg is silent on a measurement rule setting means which sets 
measurement rules in the selected measurement device, because an analysis module is not a 
measurement device, and an analysis rule is not a measurement rule. The examiner 
respectfully disagrees. Garg clearly defines the analyzing as including the measurement of 
aspects such as network utilization (Col. 11, In. 62 - Col. 12, In. 3; Col. 12, In. 9-11). 

9. Applicant argues that actions such as measuring network utilization, lost packets, and 
response time do not require storing a measurable network range. The examiner respectfully 
disagrees. Measuring network utilization requires examining the devices and traffic in the 
network. Furthermore, the designation of two devices may be interpreted as path 
information, a measurable network range, as support the instant disclosure and discussed 
below in the 103(a) rejection. 

10. As to claims 3-9, Applicant's arguments fail to comply with 37 CFR 1.1 1 1(b) because 
they amount to a general allegation that the claims define a patentable invention without 
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specifically pointing out how the language of the claims patentably distinguishes them from 
the references. 

Claim Rejections - 35 USC § 103 

11. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art 
are such that the subject matter as a whole would have been obvious at the time the invention was made to a 
person having ordinary skill in the art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

12. Claims 1-4 and 6-7 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Lutz, U.S. Publication No. 2003/0204579 Al, in view of Garg et al. (Garg), U.S. Patent No. 
6,327,677 Bl. 

13. As to claim 1, Lutz discloses a network measurement configuration apparatus 
connected to a network having a plurality of measurement devices arranged therein, which 
measures traffic data of the network based on a measurement rule, comprising, 

a receiving means which receives a user request including a measurement type 
([0074], lines 19-22), 
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a measurement device selecting means which selects a measurement device 
responsible for a measurement based on a measurement type ([0074], lines 30-32). 

Lutz does not disclose the request including path information between two terminals, 
a measurement device responsible for measurement based on path information, and 
a measurement rule setting means which sets a measurement rule in the measurement 
device thus selected. 

However, Garg does disclose the request including path information between two 
terminals (Column 5, lines 14-23; Column 6, lines 30-36; Column 13, lines 19-22 and 30-32; 
the data collection module requests information, such as lost packets, on one or more data 
communications links on any number of network devices; it may be interpreted that if 
information is being collected on a link between a plurality of devices that path information 
must be known, wherein the designation of two devices qualifies as path information as 
shown on page 8, lines 10-11 of the instant disclosure), 

a measurement device responsible for measurement based on path information 
(Column 5, lines 14-23; Column 6, lines 30-36; Column 13, lines 19-22 and 30-32), and 

a measurement rule setting means which sets a measurement rule in the measurement 
device thus selected (Column 11, lines 66-67; Column 12, lines 1-2; Column 13, lines 19-20 
and 38-40). 
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It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the teachings of Lutz by including path information in the request and 
setting a measurement rule in the measure device as taught by Garg in order to collect 
information regarding the operation or performance of a communications link (Garg, column 
5, lines 18-21) and use and store analysis rules related to operation and performance (Garg, 
Column 6, lines 1-11; Column 12, lines 9-11) in order to identify problems or potential 
problems in a network (Garg, Column 11, lines 62-66). 

14. As to claim 2, Lutz and Garg further disclose a network measurement configuration 
apparatus according to claim 1, further comprising, 

a measurement device information storing means which stores information indicating 
a process for measuring traffic data that can be executed by the corresponding measurement 
device and information indicating a measurable network range in each of said plurality of 
measurement devices (Lutz, [0074], lines 19-22 and 30-32; Garg, Column 5, lines 14-23; 
Column 6, lines 30-36; Column 13, lines 19-22 and 30-32; Garg discloses the measurable 
network range as this must be stored in order to measure performance between two devices 
in the network environment), wherein, 

said measurement device selecting means selects as a measurement device responsible 
for the measurement, a measurement device which includes in the measurable network 
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range a measurable point obtained by path information included in the user request, and 
which is capable of executing the process which measures traffic data relating to the 
measurement type included in the user request (Lutz, [0074], lines 19-22 and 30-32; Garg, 
Column 5, lines 14-23; Column 6, lines 30-36; Column 13, lines 19-22 and 30-32; Lutz 
discloses selecting an appropriate device; Garg discloses path information and the measurable 
network range as discussed above; Garg discloses a measurable point obtained by path 
information by tools that are available to trace a path between two devices or systems in a 
network environment, the network analyzer must have a measurable network range 
between the two devices that includes a measurable point between the two devices, the 
designation of the two devices being path information as supported by page 8, lines 10-1 1 of 
the instant disclosure). 

15. As to claim 3, Lutz and Garg further disclose a network measurement configuration 
apparatus according to claim 2, further comprising, 

a measurement type information storage means which stores information indicating 
the measurement type and information indicating at least one process which is needed to 
achieve a measurement corresponding to the measurement type in associated manner (Garg, 
Column 5, lines 13-23; Column 6, lines 1-11 and 46-51), wherein, 
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said measurement device selecting means determines as said measurement device 
which is capable of executing the process, a measurement device which is capable of 
executing the process associated with the measurement type included in the user request 
(Lutz, [0074], lines 19-22 and 30-32). 

16. As to claim 4, Lutz discloses a network measurement configuration apparatus 
according to claim 3, wherein, 

said measurement type information storing means further stores the measurement 
type and the number of the measurement devices in associated manner (Figure 8, items V7 
and V8; [0074], lines 30-32; it may be interpreted that since the analyzer stores information 
on each of the applets and their specific types for the purposes of selection, as a result of 
storing this information for each applet, the number of each type has also been computed), 
and 

said measurement device selecting means selects the measurement device responsible 
for measurement based on the user request, the number corresponding to said number of the 
measurement devices associated with the measurement type included in the user request 
([0074], lines 19-22 and 30-32). 
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17. As to claim 6, Lutz discloses a network measurement configuration apparatus 
according to claim 1, further comprising; 

a characteristic calculating device information output means which transmits 
information to identify a method for calculating a value corresponding to the measurement 
type, to said characteristic calculating device which calculates a value corresponding to the 
measurement type included in the user request, based on the traffic data measured by the 
measurement device ([0075]). 

18. As to claim 7, Garg further discloses a network measurement configuration apparatus 
according to claim 6, wherein, 

a measurement rule is set in the measurement device thus selected (Column 1 1 , lines 
66-67; Column 12, lines 1-2; Column 13, lines 19-20 and 38-40), 

after the information for identifying the method for calculating a value corresponding 
to the measurement type is transmitted to said characteristic calculating device (Column 5, 
lines 13-23; Column 6, lines 1-11; Column 11, lines 66-67; Column 12, lines 1-4 and 9-12; the 
analysis module compares current performance to past performance through the use of 
analysis rules; it may be interpreted that past performance had to be measured prior to the 
creation of an analysis rule in order for past performance to be compared to current 
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performance; creating an analysis rule after measuring past performance is setting a 
measurement rule after identifying a method for calculating a measurement type). 

19. Claim 5 is rejected under 35 U.S.C. 103(a) as being unpatentable over Lutz and Garg 
as applied to claim 2 above, and further in view of Merugu et al. (Merugu), U.S. Patent No. 
7,061,874 B2. 

20. As to claim 5, Lutz and Garg disclose the invention substantially as in parent claim 2, 
including said measurement device information storing means further stores information to 
determine whether or not the measurement device is available for setting the measurement 
rule ([0074], lines 30-32; it may be interpreted that if the server selects an analyzer and the 
analyzer selects an applet that is "appropriate" based on stored data that the availability status 
of the analyzer and applet must be stored for this determination), and 

said measurement device selecting means does not select as the measurement device 
responsible for the measurement, the measurement device which is not in a status available 
for setting the measurement rule ([0074], lines 30-32; it may be interpreted that the server 
selecting an appropriate analyzer and the analyzer selecting an appropriate applet would 
eliminate non-available analyzers and applets from selection). 
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Lutz and Garg are silent on in each of a plurality, storing information indicating a 
maximum number of rules acceptable and information indicating the number of rules which 
are currently set. 

However, Merugu discloses in each of a plurality, storing information indicating a 
maximum number of rules acceptable and information indicating the number of rules which 
are currently set (Col. 6, In. 2-6). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the teachings of Lutz and Garg by in each of a plurality, storing 
information indicating a maximum number of rules acceptable and information indicating 
the number of rules which are currently set as taught by Merugu in order to improve system 
performance (Merugu: Col. 6, In. 2-6). 

21. Claim 8 is rejected under 35 U.S.C. 103(a) as being unpatentable over Lutz and Garg 
as applied to claims 1-2 above, in view of Sato, U.S. Publication No. 2003/0033395 Al. 

22. As to claim 8, Lutz and Garg disclose a network measurement configuration apparatus 
according to claim 2, further comprising, 

a measurement device including a measurement point obtained by the path 
information in the user request in the measurable network range, or a measurement device 
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including the measurement point in a network range adjacent to said measurable network 
range, and available for measurement the traffic data relating to the measurement type 
included in the user request (Garg, Column 5, lines 13-23; Column 6, lines 31-42; Column 13, 
lines 19-22 and 30-32). 

Lutz and Garg do not disclose a problem determining means which determines 
whether or not a problem occurs in the device, wherein, 

when the problem occurs in the device being selected, said device selecting means 
selects as the device responsible for the operation, instead of the device being selected, 
another device. 

However, Sato does disclose a problem determining means which determines 
whether or not a problem occurs in the device ([0013], lines 17-19; [0044]), wherein, 

when the problem occurs in the device being selected, said device selecting means 
selects as the device responsible for the operation, instead of the device being selected, 
another device ([0013], [0044]). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the teachings of Lutz and Garg by determining if a problem occurs in 
the device and selecting an alternate device as taught by Sato in order to allow another 
device to take over the functions being performed by the original device (Sato, [0013], lines 
17-19). 
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23. Claim 9 is rejected under 35 U.S.C. 103(a) as being unpatentable over Lutz and Garg 
as applied to claims 1 and 6 above, in view of Fijolek et al. (Fijolek), U.S. Patent No. 
6,223,222 Bl. 

24. As to claim 9, Lutz and Garg disclose a network measurement configuration apparatus 
according to claim 6, wherein, 

evaluating based on the measurement type calculated by said characteristic 
calculating device (Lutz, [0075]). 

Lutz and Garg do not disclose said user request further includes information relating 
to a demand for a network service quality, and further comprising a quality management 
server information output means which transmits information relating to the demand for the 
network service quality, to a quality management server which evaluates the network 
service quality. 

However, Fijolek does disclose said user request further includes information relating 
to a demand for a network service quality, and further comprising a quality management 
server information output means which transmits information relating to the demand for the 
network service quality, to a quality management server which evaluates the network 
service quality (Figure 22; Column 34, lines 66-67; Column 35, lines 1-7). 
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It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the teachings of Lutz and Garg by processing a request for network 
service quality through a quality of service server as taught by Fijolek in order to determine 
if enough bandwidth is available to provide a quality-of-service connection (Fijolek, 
Abstract, lines 3-7). 

25. Claim 1 is rejected under 35 U.S.C. 103(a) as being unpatentable over Emiko et al. 
(Emiko), JP 2002-016599 A, in view of what was well known in the art. 

26. As to claim 1, Emiko discloses a network measurement configuration apparatus 
connected to a network having a plurality of measurement devices arranged therein, which 
measures traffic data of the network based on a measurement rule ([0075] - [0079]), 
comprising, 

a receiving means which receives a user request including path information between 
two terminals and a measurement type ([0075 - [0079]), 

a measurement device selecting means which selects a measurement device 
responsible for a measurement based on the path information and measurement type ([0075 - 
[0079]), and 
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a measurement rule setting means which sets a measurement rule in the measurement 
device thus selected ([0075 - [0079]). 

Emiko may be interpreted as not explicitly teaching a user request initiating the 
measurement, but clearly networking is geared toward enabling the fulfillment of user 
requests and it may be interpreted that the mere measurement indicates that a user has or 
will request said measurement information. 

Office Notice (see MPEP 2144.03) is taken that it was well known in the art to 
measure network statistics in response to a user request (such as an administrator) at the time 
of the invention. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the teachings of Emiko by explicitly teaching a user requesting 
measurement information as was extremely well known in the art in order to enable a user 
to view and react to network statistics. 

Conclusion 

27. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Brian P. Whipple whose telephone number is (571) 270- 
1244. The examiner can normally be reached on Mon-Fri (8:30 AM to 5:00 PM EST). 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Bunjob Jaroenchonwanit can be reached on (571) 272-3913. The fax phone 
number for the organization where this application or proceeding is assigned is 571-273- 



Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status information 
for unpublished applications is available through Private PAIR only. For more information 
about the PAIR system, see http://pair-direct.uspto.gov. Should you have questions on access 
to the Private PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 
(toll-free). If you would like assistance from a USPTO Customer Service Representative or 
access to the automated information system, call 800-786-9199 (IN USA OR CANADA) or 
571-272-1000. 



Brian P. Whipple 
1/22/08 

/Bunjob Jaroenchonwanit/ 

Bunjob Jaroenchonwanit 
Supervisory Patent Examiner 
Art Unit 2152 
1/25/08 
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